British Association of Dermatologists Response

Liberating the NHS:  Regulating Health Care Providers (White paper 2010 ) 
Liberating the NHS makes clear the Government’s policy intentions, and provides a coherent framework. Further work lies ahead to develop and implement detailed proposals. In progressing this, the Department will be engaging with external organisations, seeking their help and wishing to benefit from their expertise. 

The accompanying document, Regulating Healthcare Providers, provides further information on proposals for foundation trusts and to establish an independent economic regulator for health and adult social care. It seeks views on a number of specific consultation questions covered by section 2-7 of this guidance.  

2. Freeing Providers (pages 3-8)

	Private income  ( Page 4) 

	

	Q1.
	Do you agree that the Government should remove the cap on private income of foundation trusts? If not, why; and on what practical basis would such control operate?

	A1.
	Private income for foundation trusts should be encouraged as long as it is not at a detrimental cost to the NHS income/service.  This could potentially occur in dermatology if foundation trusts moved consultant dermatologists from treating skin disease to providing highly profitable cosmetic/laser services.    It would be possible for consultant dermatologists to generate very large sums of money in this way as happens in many USA dermatology departments.   

Unfortunately as there are 125 empty or locum filled NHS consultant dermatology posts in the NHS, transferring consultants to this work would further harm equal provision of skin care services to the public.  The opportunity to make “easy money” might tempt a cash-strapped trust to sacrifice the needs of elderly and disadvantaged dermatology patients with skin cancer and inflammatory skin diseases.

Similar problems could occur in other services such as plastic surgery and vascular surgery.  The problem is likely to be a particular issue in dermatology as there is a national shortage of trained consultant dermatologists.
The way to control this potential problem is for the national commissioners to set a minimum standard of dermatology service which all foundation trusts must provide.



	

	Statutory borrowing limits  

	

	Q2.
	Should statutory controls on borrowing by foundation trusts be retained or removed in the future?

	A2.
	 No comment.


	

	Changing the constitution and configuration of a foundation trust  

	

	Q3.
	Do you agree that foundation trusts should be able to change their constitution without the consent of Monitor?

	A3.
	The foundation trusts should not be able to change their constitution so as to ignore the patient voice.


	Q4.
	What changes should be made to legislation to make it easier for foundation trusts to merge with or acquire another foundation trust or NHS trust? Should they also be able to de-merge?

	A4.
	Patient and public panels should have a strong voice in plans to merge foundation trusts.  Potentially this could result in removal of essential healthcare services from disadvantaged populations.  Controls need to be in place in the form of patient scrutiny and a minimum level of healthcare provision for essential secondary care services.


	

	Governance

	

	Q5.
	What if any changes should be made to the NHS Act 2006 in relation to foundation trust governance?

	A5.
	Many foundation trust employees feel that they have been abandoned by NHS management regimes which treat them with contempt or hostility. Hence morale is low and productivity is slow to rise in some units.  Allowing staff once more to feel ownership of their organisations, as was the case in the early decades of the NHS, could greatly increase morale and productivity.


	

	Taxpayer investment in foundation trusts

	

	Q6.
	Is there a continuing role for regulation to determine the form of the taxpayer’s investment in foundation trusts and to protect this investment? If so, who should perform this role in future?

	A6.
	Those employees who have worked in an organisation for more than ten or twenty years are likely to have a strong personal involvement in the organisation and a loyalty to its core values.   These are often Doctors, Nurses and other Healthcare professionals rather than transient career managers.  These loyal staff, with decades of public service to one unit, are the most likely group to behave responsibly with the taxpayers’ investment.
The key service that the taxpayers’ investment buys is a broad safety-net of essential core services.  This should be protected with a minimal statutory clinical structure in a network of core trusts across England or the UK.  For each specialty there should be a series of core services for common diseases that represent the taxpayers’ investment.



	

	Further issues

	

	Q7.
	Do you have any additional comments or proposals in relation to 

increasing foundation trust freedoms?

	A7.
	No.



	

	


4.  Licensing

	

	

	Q8.
	Should there be exemptions to the requirement for providers of NHS services to be subject to the new licensing regime operated by Monitor, as economic regulator? If so, what circumstances or criteria would justify such exemptions?
	

	A8.


	No


	Q9.
	Do you agree with the proposals set out in this document for Monitor’s licensing role?

	A9.
	Actions which deliberately distort the market to encourage competition are likely to destabilise current teaching and training departments.  Short term savings can be made by stopping all training and education and research.  Excessive competition will result in cutting back these areas.  This will result in loss of time for clinicians to spend on education and training to provide a sustainable health service.  There is no mention of a role for monitor in these essential functions for the long term stability of any healthcare system. 

A comparison is made, in the white paper, between the health service and electricity and gas.  These utilities are different types of organisational structures, with most employees requiring only a low level of training by comparison with those delivering health care.  Most people would want their doctors to be better trained than the average electrician and would accept that a higher level of education and ongoing training would be sensible.  Doctors don’t leave medical school ready to be consultants or GPs – a further five (for GPs) to ten (for consultants) years of training and education is required.  Consultants and GPs require hundreds of hours of training and education each year to remain up to date, maintain old skills and gain new skills.  Systems which do not allow this will fail.
A further important role for health service professionals is contributing towards the overall function of the NHS by providing national audit standards, national guidelines for treatment, and organising the education, examining and higher training of health care professionals. Furthermore doctors contribute towards NHS development by advising NICE, the CQC and in the future Monitor.  Feedback to this type of consultation requires considerable time and investment. These functions are currently provided by foundation trusts by releasing employees to the respective royal colleges and specialist societies.  There is no mention of this essential work which provides the oil and the fuel for the machinery that propels the NHS forwards.
Competitive systems are fine provided that they take their share in education, training, research and NHS management – and are not just parasites on the system. 

Cherry picking of aspects of service which are easy and cheap to provide will inevitably be the focus of potential providers from outside the NHS. The needs of those patients who require services for conditions which are less common, more difficult or more costly to provide, must not be disadvantaged by this.


	

	Appeals against licence modifications

	

	Q10.
	Under what circumstances should providers have the right to appeal against proposed licence modifications?  

	A10.
	Providers should be able to appeal if anticompetitive modifications are likely to result in the loss of (1) essential clinical services (2) essential education and training (3) ongoing NHS clinical management function (4) effective research units.



	

	Fees

	

	Q11.
	Do you agree that Monitor should fund its regulatory activities through fees? What if any constraints should be imposed on Monitor’s ability to charge fees?


	A.11
	The contention that “it is good practice that regulators should receive the majority of their funding from their industries” is debatable. 

 

A more widely accepted general principle is that it is those who benefit that should pay. Arguably it is the general public as a whole rather than the healthcare industry (let alone a few hundred providers) who benefit from this central body and payment through general taxation would seem fairer. Admittedly it would appear to reduce central government spending and therefore has political advantage.

 

Fee setting
An analogy is the GMC and doctors; an example where there is lack of transparency and agreed criteria by which the regulator sets their fees. There is also no recourse for the regulated who are pretty much held hostage and have to accept whatever the regulator imposes. 

 
Subsidy
Monitor has a remit to the whole of health provision which will consist of regulated and unregulated providers. There is a risk that if only the regulated pay fees, they will subsidise the costs for the unregulated.

 

Service Level Agreements
One of the major frustrations of those registering with the CQC are the delays in decision making and consequent costs for which the CQC cannot be held to account. Monitor needs to agree a SLA with all it seeks to regulate; with agreed turnaround times for decision making and agreed penalties to Monitor and discounts to the providers in case of failing the SLA.

 

Transactional costs
Central funding means top-slicing  at the DH level and a single invoice and payment between Treasury and Monitor, with rare if any challenges. This will be replaced by thousands of bills, and if these are allowed to be challenged then millions more wasted in unnecessary delays and legal correspondence.

 

Perverse incentives
The greater the number of providers, potentially the greater the income for Monitor. 
Overall, payment through general taxation would seem fairer and would benefit from ensuring that regulators are distant from those whom they regulate
 




5.  Price regulation and setting (page 16)
	

	

	Q12.
	How should Monitor have regard to overall affordability constraints in regulating prices for NHS services?  

	A12.
	Tariff should reflect the need for services to providers to also contribute education, training, research and central management contribution as above.
Prices should relate to costs. Affordability is a matter for local commissioners only, and while a national guide price would be welcome, ultimately local flexibilities need to be retained.

	Q13.
	Under what circumstances and on what grounds should the NHS Commissioning Board or providers be able to appeal regarding 

Monitor’s pricing methodology?    

	A13.
	Where there are widely agreed and consistent, transparent application of costing and pricing criteria there should be no need for appeal.  However inevitably important variables may be overlooked leading to pricing errors.  If this could lead to loss of important clinical services or compromise Quality of care then these prices should be open to challenge.

It is important that challenge does not remain the prerogative only of commissioners and providers of health care. The interests of these two stakeholders do not necessarily coincide with that of the patient or the clinical discipline. It is therefore vital that professional bodies such as the Academic Colleges and Patient groups also be allowed to challenge Monitors pricing methodology and prices.


	Q14.
	How should Monitor and the Commissioning Board work together in developing the tariff? How can constructive behaviours be promoted?

	A14.
	Tariff development  requires the involvement of the specialists in clinical disciplines and the secondary and tertiary care centres. Without an inclusive approach to all stakeholders, in particular specialist bodies and providers, tariff setting is likely to be error prone and lack credibility.


	


6. Promoting competition (page 19)
	Preventing anti-competitive behaviour

	

	Q15.
	Under what circumstances should Monitor be able to impose special licence conditions on individual providers to protect choice and competition?

	A15.
	Wherever a monopoly of provision exists; licensing may need to replace choice and competition to ensure clinical service providers deliver quality assured services in an affordable, sustainable and equitable manner.



	
	

	
	

	
	

	
	

	

	Ensuring a level playing field 

	

	Q16.
	What more should be done to support a level playing field for providers?  

	A16.


	See answer 12.  Providers that fail to contribute towards a sustainable NHS through education or contribute towards clinician involvement in NHS management will have an unfair competitive advantage.
 Some providers that ignore NICE and government safety guidelines (eg on safe management of skin cancers) are currently allowed to flourish without sanction or audit in the NHS in order to satisfy politically demands for intermediate services.  This is not acceptable to the public or to the vast majority health professionals.
Poor quality, dangerous and incompetent providers must no longer be ignored and even sustained by the system purely to provide an illusion of competition.  Commissioners should be transparent and accountable to the public for decisions that put the public at risk and for ignoring warnings by professionals of harmful systemic failures.
All providers should have to bid on the quality and sustainability of their proposed service (both structure and staffing) and not just on cost as occurred under the CC2H agenda. Only then will patients have a clear ‘choice’.

	

	Anti-competitive behaviour by commissioners

	

	Q17.

	How should we implement these proposals to prevent anti-competitive     behaviour by commissioners? Do you agree that additional legislation is needed as a basis for addressing anticompetitive conduct by commissioners and what would such legislation need to cover? What problems could arise? What alternative solutions would you prefer and why?

	A17.


	Whilst limited competition between competent providers can drive up standards there are great dangers to patients in over encouraging competition in a health market.  The public and patients should be protected from any commissioners and providers who do not pay attention to quality and safety.  Competition and financial gain must not be seen as more desirable than safety.
There is a danger that GPs may choose to commission intermediate care services in dermatology in which they have a financial interest.  This will lead to destabilisation and closure of secondary care services which provide education and training.   The intermediate care services are unlikely to be able to provide adequate skin cancer, skin allergy, paediatric dermatology, photodermatology and genital dermatology services (in addition to other specialist dermatology services) which will lead the public in such areas without these essential services.

Central commissioning of these services would prevent their loss.  If this is not possible then setting a minimum safe level of service to include these specialist services is essential.

	


7. Supporting continuity of services (page 24)

	Additionally regulated services

	

	Q18.
	Do you agree that Monitor needs powers to impose additional regulation to help commissioners maintain access to essential public services? If so, in what circumstances, and under what criteria, should it be able to exercise such powers?

	A18.


	The problems in dermatology in Manchester from 2008 – date indicate how removal of a stable, relatively efficient dermatology service can create a “black hole” for NHS resources.
Rather than such a vacuum stimulating other providers, the evidence shows that loss of a secondary care unit providing an essential service creates a falling domino situation as surrounding services struggle to deal with a large influx of basic work.
This puts off incomers in a market where there is a shortage of skilled providers due to long-term lack of investment in education and training.  As a consequence it then takes the local health economy many years and considerable expense to replace a service shut down on the whim.

Monitor must have the teeth to ensure that mandatory services are not removed by failing trusts, destabilising efficient services for years ahead.

	

	Special Administration, insolvency and risk pooling

	

	Q19.
	What may be the optimal approach for funding continued provision of services in the event of special administration?

	A19.


	Whereas with water services an alternative provider can train up technicians in a few weeks and bring in additional plumbers, in the health service a reservoir of underutilised skilled staff does not exist.  Training times are many years for specialist doctors.  Attempts to cut corners in this will result in litigation and safety problems.  

In a situation where a provider is failing or fails then the highest priority must be given to ensuring that the skilled medical and nursing staff do not leave.  The biggest asset of the health service is the consultant led, multidisciplinary team which takes years to build up in dermatology as an efficient and effective unit.  It can be dismantled in days and then cannot be replaced without very substantial investment. Staff leaving such a failing unit often go abroad, take career breaks, move entirely into cosmetic private work, retire, move to education, research or other non dermatological clinical work.  The NHS then loses their skills forever. 
Incipient management failures in dermatology units should be identified by Monitor in collaboration with the British Association of Dermatologists (BAD) whose members can usually anticipate failing units.  This should trigger an emergency response from Monitor with a special administration to prevent clinical services collapsing whilst alternative provider structures are reconfigured.  The BAD clinical service unit has considerable expertise in dealing with struggling services and Monitor should work in collaboration with this unit.


	


8. Conclusion

	

	

	Q20.
	Do you have any further comments or proposals on freeing foundation trusts and introducing a system of economic regulation? 



	A20.
	(1) Monitor should mandate the standards of a basic dermatology service which the British Association of Dermatologists can help define.  This should include dermatology skin cancer surgery, paediatric dermatology, dermatology allergy services, photodermatology, dermatology genital services and other services such as psychodermatology.
(2) Provider services must provide education, training NHS management and usually research and innovation.

(3) Competition may result in risks to patients.  Structures that promote safety and quality will tend to restrict competition.  Collaborative working between clinicians in secondary and primary care promotes patient safety.

(4) Conflicts of interest for GP commissioners who are likely to be shareholders and providers of intermediate dermatology services mean that dermatology should not be commissioned locally.   Central commissioning for dermatology services is the only way to avoid this.

(5) Failing providers should be indentified before collapse and emergency measures put in place to avoid loss of efficient and effective clinical teams.  Monitor should work collaboratively with the British Association of Dermatologists clinical service unit who have expertise in recognising and supporting struggling dermatology units.
(6) Monitor needs to pay special attention to reducing the tariff setting lifecycle which currently is 3 years (from costing to pricing). In other countries it is less than 1 year.
(7) It is vital that the Specialty (the British Association of Dermatologists) is consulted separately over tariff setting and it must not be assumed that the patient perspective is adequately represented through the commissioning bodies. They need separate engagement


	Q21.
	What action needs to be taken to ensure that no-one is disadvantaged by the proposals, and how do you think they can promote equality of opportunity and outcome for all patients, the public, and where appropriate, staff? 

	A21.
	(1) The basic dermatology level of services defined by Monitor with the assistance of the BAD will ensure that patients throughout England get a basic safe sustainable level of care for skin diseases.
(2) Patients must have a strong voice in commissioning so that any attempts to close down dermatology provision for communities will require commissioners to show how outcomes for this often neglected group of patients will maintained.



	
	

	

	

	

	
	

	
	

	


